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CIVIL RIGHTS

~

!!!! NIDRD,

1875-1900

The only attempt by Congress to guarantee the civil rights of Negroes
during the period of 187.5-1900 was through the Civil Rights Act of 1875. It
began when Senator Charles Sumner of Massachusetts offered an amendment to
the anmesty act in 1872 forbidding discrimination against Negroes in certain
public places and elsewhere.

This was defeated in the Senate 29 to 30.

The Senate on December 11 , 1872 passed over a bill of s:iI!lilar intent.
The House rejected another bill April 30, 1873 that had passed the Senate.
On December 18th Butler of Massachusetts introduced a third bill from the

Judiciary Committee but it was recommitted January 7, 1874.

The Senate

passed a fourth civil rights bill May 22 but the House failed to act.

A

substitute for Butler's bill passed the House February 4, 1875, by a vote
of 162 to 100.

The Senate passed it February 15 by a 38 to 26 vote.

The

bill became a law March 1 , 1875. 1
When the Civil Rights Bill came before Congress, the main opposition
rose on the ground that the "free states" wou1d be compelled under this
law to repeal their Black Laws that regulated Negroes and therefore, pennit

Negroes to intemarry with whites, attend integrated schools, sit on juries,
vote, bear firearms, and thus, enjoy all the various freedoms heretofore
denied the colored man. Whites also feared that Negroes wou1d then demand
"social equality" and fraternization.2
In the five years that it took to maneuver the bill through Congress

1william MacDonald, editor, Documentary Source Pook of American
History, 1606-1926 (New York: The Y!acmillan Co., 1939), p. 568.
ZGilbert T. Stephenson, "Race Distinctions in American Law," The
American Law Review, XLIII ( 1909) 209.
-
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it was subjected to all the delaying tactics that the rules of Congress permitted. 3 During the last days of debate on the Civil Rights Bill, Congressman Butler of Massachusetts told the House that the bill would not affect
social relations---those relations must be voluntary.

The fact that

one rides on a street car, he said, does not make him the social equal of
the passengers or an associate of them.

There were white men he would not

associate with who have, nonetheless, the right to use the same streetcars,
theaters, and inns.

Men are entitled to equal accommodations if they pay

for it regardless of race, wealth, or education.

To inns, restaurants, and

railway facilities Butler would apply the rule of coillillon law that required
equal treatment.
With emotion, Butler told the House:
There is not a white man at the South that would not associate with
the Negro ••• i f the Negro were his servant. He would eat with him,
suckle from her, play with her or him as children, be together, with
them in every way, provided they were slaves. '.!:here has never been any
objection to such an association. But the moment you elevate this black
man to citizenship from a slave, then immediately he becomes offensive.
John I-Ornch, a Negro member of the House from Mississippi, argued for
the bill.

Social equality does not exist, he felt, between white men who

share public facilities.
between the races?

Why assume that the bill would bring about equality

The colored man is not

demandi.~g

social rights, but he

does want "protection in the enjoyment of public rights. 11 4 He asks for
rights 11 which should be or are accorded to every citizen alike. 11

According to

~.ilton R. Konvitz, A Century of Civil Rights (New York: Columbia
University f.ress, 1961), P• 91.
~., P• 96.
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the present system of race relations, he said:
A white woman of questionable social standing, yea, I may say, of an
admitted. immoral character, can go to any public place or upon any public
conveyance and be the recipient of the same treatment, the same courtesy,
and the same respect that is usually accorded. the most refined and virtuous; but let an intelligent, modest, refined colored lady present herself and ask that the same privilege be accorded. to her that have just
been accorded to her social inferior of the white race, and in nine
cases out of ten, except in certain portions of the country, she will
not only be refused, but insulted. for making the request.
Then speaking from his personal experiences, Iqnch said:
Think of it for a moment; here am I, a member of your honorable body,
representing one of the largest and wealthiest districts in the State of
Mississippi, and possible in the South; a district composed of persons
of different races, religions, and nationalities; and yet, when I leave
my home to come to the capitol of the Nation, to take part in the deliberations of the House and to participate with you in making laws
for the government of this great Republic, in coming through ••• Kentucky
and Tennessee, if I come by way of Louisville or Chattanooga, I am
treated, not as an .American citizen, but as a brute. Forced to occupy
a filthy smoking-car both day and night, with drunkards, gamblers, and
criminals; and for what? Not that I am unable or unwilling to pay my
way; not that I am obnoxious in my personal appearance or disrespectful
in my conduct, but simpl,y because I happen to be of a darker complexion •••
Mr. Speaker, i f this unjust discrimination is to be longer tolerated by
the .American people, ••• then I can only say with sorrow and regret that
our boasted.American civilization is a fraud; our republican institutions
a failure; our social system a disgrace; and our religion a complete
hypocrisy.5
Congressman Whitehead of Virginia proceeded to accuse the bill's proponents of stirring up bad blood.
11

The Civil War was caused, he said, by

the continual picking at that subject of slavery---a continual irritation

of the sections with that question--a continual interfering with other
people 1 s business, disturbing the country time and

again•~

The war was

indeed over, but, "We (Southerners) did not come back very repentent for
anything we had done. 11

.And now "you have turned right around and commenced

5Ibid., P• 95.
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That same picking, and not having the slave to pick at, you pick at the
freed Negro."
He was answered by Congressman Cain, a Negro.

"I have been surprised at

his (Whitehead's) attempt to ridicule and cast a slur upon a race of men whose
labor has enable him and his for two hundred years to feed, and drink, and
thrive, and fatten."

Strife is caused by men like Whitehead, he said, who

refuse to acquiesce to the laws of this country and to recognize the rights
of Negroes.

They have tried to re-enslave the Negro.

Cain expressed regret

over the talk of 11 social equality" :
0, i f you put colored men upon an equality be.fore the law they will want
social equality! I do not believe a word of it. Do you suppose I would
introduce into my family a class of white people I see in this country?
Do you suppose for one moment I would do it? No, sir; for there are men
who have positions upon this floor, and for whom I have respect, but of
whom I should be careful how I introduced them into my family.

Whitehead asked Congressman Harris of Massachusetts if he would approve
of a law that would force whites and Negroes to sit together at the same
table in a hotel.

Harris replied that in Massachusetts they didn't force all

classes of white men to sit at the same table or sleep in the same bed.

.All

that Harris wanted was for both races to receive common hospitality at public
places.

Harris went on to point out that Southerners were not really pre-

judieed against Negroes as long as they were slaves.

It is the Negro's free-

dom that brings prejudice.6
Congressman J. H. Rainey of South Carolina, a Negro, spoke of the consuming fear that increased sharing of public facilities might lead to intermarriage, which would in turn affect the superiority of white blood.
6rbid., P• 97 •

Should
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not, he asked "this much talked of superiority" be "sufficient security and
safeguard of itself to defy all assaults, intrusions, or intrigues"?

He

continued:
If the future may be judged by the results of the past, it will require
much effort upon the part of the colored race to preserve the purity of.
their own households from the intrusions of those who have hitherto
violated and are now violating with ruthless impunity those precious
and inestimable rights which should be the undisturbed heritage of all
good society ••••
I venture to assert to my white fellow-citizens that we, the colored
people, are not in quest of social equality. For one I do not ask to
be introduced into your family circles i f you are not yet disposed to
receive me there. .Among my own race we have as much respectability,
intelligence, virtue, and refinement (as are) possible to expect from
any class circumstanced as we have been.
Proponents of the bill, said Congressman E. R. Hoar, were not working
for social equality.

They did want equality of opportunity and privilege

in matters that are detennined and regulated by law.

Social equality would

take care of itself without law.7
The Civil Rights Bill originally contained a provision calling for
integrated schools.

On that subject Whitehead of Virginia said:

We are not going to have any bayonets d01vn our way; you may as well
understand that. I know this bill is intended to stir up bad blood
to mix the two races in the schools, so that the children may first
get to fighting and then the parents, and then instantly there will
be a call for bayonets. But you will be mistaken in your expectation.
Some Negro members of Congress made it possible for civil rights advocates
to vote to drop the school provision from the bill.

In Mississippi it had

been noted that when both races had been given the opportunity to choose,
they chose to enroll in segregated schools.

7~., P• 99.

Conseguent1y, Negro congress-

6

men looked upon other provisions of the bill as being more important to
them than the school provision.a
While Congress was debating the bill Lanier wrote a poem expressing his
own sentiments through an old Georgia farmer.

The farmer speaks as follows:

This here on civil rights is givin 1 me the blues,
When every nigger's son is schooled (I payin 1 of the tax,
For not a mother's son of 'em has more than 1 s on ther backs),
And when they crowds and stinks me off from gettin 1 to the polls,
While Congress grinds ther grain, as •twere, 1 thout takin 1 of no tolls;
Here comes this Civil Rights and says, this fuss shan't have no end 1 •
Hit seems as ef, jest when the water's roughest here of late,
Them Yanks had throwed up overboard from off the Ship of State.
I tell you, Jeems, I !9:E_ not help it---maybe its a sin;
By Godl ef they don't fling a rope, ! 111 push the nigger ini9
The Civil Rights Act of 187.5 represents the last important effort by
the Radicals to achieve equal rights for the Negroes.

According to this law,

"all persons within the jurisdiction of the United States shall be entitled
to the full and equal enjoyment of the accommodations, advantages, facilities,
and privileges of inns, public conveyances on land or water, theaters, and
other places of public amusement; subject only to the conditions and
limitations established by law; and applicable alike to citizens of every
race and color, regardless of any previous condition of servitude. 11

The

person whose rights wer.e violated could sue for $500 in federal court.10
It also provided that federal courts would have e.."Cclusive jurisdiction over
cases arising from the violations of the Civil Rights Act.

Further, that all

such cases would be reviewable by the United States Supreme Court.

In regard

to jur.y duty the law stated that a person shall not be disqualified from
8rbid., P• 100.
9'1homas A. Gossett, Race (The Histo6![ of an Idea in .America)
(Dallas: Southern Methodist Press, 1963), p. 2 •
10m1ton R. Konvitz, The Constitution and Civil Rights (Ne1·r York:
Columbia Press, 1947), P• 6.
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jury duty because of race provided he is otherwise qualified.
U.

s.

civil rights laws adopted between 1866 and 1875 created a new con-

cept of equality; that in the absence of slavery a man should not be subject
to the incidents of slavery.

If actual slavery is non-existent, its forms

and appearances should be non-existent, too.

Civil rights laws in this period

represent probably the first attempt in history to destroy the branches of
slavery after its root had been obliterated.

It is also notable that up to

188.3 only two acts of Congress had been declared unconstitutional, in Narbury v.
Madison (1803)11 and in the Dred Scott case (1857)12.

13

Apparently it was the intention of Congress when writing this law to
secure not only equal but identical accommodations for Negroes and Caucasians.
If one looks only at the surface of these laws, it would appear impossible
to have a race distinction recognized by law which did not violate some federal
law or the

u. s.

Constitution.14

When the Civil Rights Act of 1875 was under consideration by Congress, it
was pointed out in the press that its validity was very doubtful.

According

to the Nation in its issue of September 17, 1884:
'Ihere can be little doubt that if it were not for the fatal habit of
regarding the Central Government practically above the law and the
Constitution, whenever the Negro is concerned, the mere suggestion of
the constitutional points ought to have killed the bill forever. It
is plainly unconstitutional ••• The Fourteenth Amendment has twice come
before the Supreme Court; and on neither of these well-known occasions
was the decision of the Court of such a character as to lend much
encouragement to those ,,frlo believe the new Amendments to have introduced very revolutionary principles as the relations of the States to
the General Government •••• In the light of these decisions, it may be
safely inferred that the Supreme Court must look with extreme suspicion
g11arbury v. Madison, 1 Cranch (U. S.) 137 ( 1803).
Dred Scott v. Sanford, 19 Howard (U. S.) 393 (1857).
14?i·1il ton R. Konvi tz, A Century of Civil Rights, pp. 102-1 03.
1 Junerican Law Review, XLIII, (1909) 37.
I

~.
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upon a law, upsetting the domestic law of States on the subject of
schools, of common carriers, of innkeepers, and substituting for them
the new and strange system invented by the authors of this bill. In the
interest of the Negro, we trust that it may never reach the Court.
Deeply as we sympath..i.ze with his wrongs, we have no expectation or hope
of seeing them righted, by hounding on his old masters to acts of violence
and lawless acts of Congress. The Reconstruction period is ended, and
the Negro in the future will occupy such a position as his industry and
sobriety entitle him to. Such bills as the one we have been considering
do nothing for him but turn his friends into enemies.15
Doubt was thrown on the validity of the Civil Rights Act in 1875 when
Judge Dick charged the grand jury in the circuit court of North Carolina as
follows:
Every man has a natural and inherent right of selecting his own associates,
and this natural right cannot be properly regulated by legislative action
but must always be under the control of the individual taste or inclination.
Judge Emmons of the Circuit Court of Tennessee ruled that the Fourteenth
Amendment could be applied to state but not individual action, and that the
national government could not require private innkeepers, theatre operators,
etc., to entertain Negroes.16
Federal courts entered the picture when on March 27, 1876, the Supreme
Court, in United States v. Reese17 held unconstitutional the third and fourth
sections of the Civil Rights Enforcement Act of Nay J1, 1870, which penalized
inspectors in state elections for refusing to receive and count votes and for
preventing any citizen from voting.

In an opinion written by Chief Justice

Waite, the Court held that under the Fifteenth Amendment, Congress could only
enforce 11 'blJ appropriate legislation" the right to exemption from discrimination
while exercising the voting right on account of race color, or previous con15charles Warren, 1he Supreme Court in United States Histor-1, (2 vols.,
Poston: Little, Brown, and Company, 1928) II, 601.
1boilbert T. Stephenson, Race Distinctions in .A.~erican Law (New York:
D. Appleton and Company, 1910) pp. 109-110.
17united States v. Reese, 92 u. s. 214 (1876).
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dition of servitude; that the law under consideration was not restricted to
such a limited class of discrimination, but tended to cover all discriminations
and obstructions.

Consequently, the Court held a law so construed to be an

unconstitutional interference with the rights of the States.
The argument over the Court's right to judicial review still persisted.
Chief Justice Waite replied that while Congress was supreme within i t.s legislative sphere, the Courts,

11

when called upon in due course of legal proceedings,

must annul its encroachments upon the reserved powers of the States and the
people.18
About the same time that United States v. Reese19 was being decided the
Court handed down another decision that was distasteful to those who wanted

to protect the Negro voter.

In United States v. Cruikshank, 20 section six of

the law had been violated, which forbade any person

11

to injure, oppress,

threaten or intimidate any citizen, with intent to prevent or hinder his
free exercise and enjoyment of any right or privilege granted or secured to
him by the Constitution or laws of the United States. 11

This case involved

the violation by fraud and violence of Negro voting rights in Louisiana
State elections.

More specifically, the defendents were charged with

conspiring to prevent citizens in the enjoyment of their right to bear
arms and vote, and with conspiring to falsely imprison and murder and thus
deprive persons of life and liberty without due process of law.

Arguments

were heard in .Yiarch 1875 and the decision was handed down one year later.22
18charles Warren, The Supreme Court in United States Histor;y, II, 602.
J6United States v. Reese, 92 u. s. 214 (1876).
21 United States v. Cruikshank, 92 U. s. 542 (1876)
Warren, II, 603.
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The Court held that the rights set up under federal statute were not
rights given them by the Constitution of the United States.

Consequently,

the actions described in the indictment did not come within the meaning of
the law.

1.1

The right of the people peaceably to assemble for lawful purposes

existed long before the adoption of the Constitution •••• and always has been
one of the attribut'es of citizenship under a free government, 11 the Court said.
11

It was not, therefore, a right granted to the people by the Consti tution. 11

As for due process, while states are prohibited by the Fourteenth Amendment

from denying due process, the .Amendment does not add to the citizen any rights
he does not already possess.

"It simply furnished an additional guaranty as

against any encroachment by the States upon the fundamental rights which
belong to every citizen as a member of society •••• The power of the National
Government is limited to the enforcement of this guaranty. 11

Voting rights

proceed from the States only, and protection from discrimination on account
of race or color was held to come under the Fifteenth Amendment from the
United States.

The indictments could not be upheld since they did not allege

such discrimination.

11

We may suspect; 11 said the Court, "that race was the

cause of the hostility, but it is not so averred. 11
These decisions tended to nullify the effect of federal law in protecting
the Negro, because of the interpretation given to the Amendments by the Court,
the lack of adequate laws in the South, and the sparseness of rights which
the Supreme Court considered to be inherent in a citizen of the United States,
as such, under the Constitution.

The decisions were, however, thougLt by all,

except the Radicals, to be wise and to make a way for wiser and more liberal
methods of dealing with Negroes in the South,- 22 ..
22Ibid., p. 604.
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The Civil Rights Act of 1875 was finally tested when five cases were
brought before the Supreme Court.

Since all were related to the same sub-

ject they were handled as one case..

The names of the individual cases are

as follows:
United States v. Stanley
United States v. Byan
United States v. Nichols
United States v. Singleton
P.obinson &: Wife v. Memphis and Charleston Railroad Company
The cases against Stanley and Nichols were indictments for denying
colored people the accoilllllodations of an inn or hotel.

Byan was charged with

refusing a colored person a seat at Maguire's Theatre in San Francisco and
Singleton denied a person, whose color was not given, the use of accommodations at the Grand Opera House in New York.

The case of P.obinson and wife

against the Memphis and Charleston Railroad Company was an action to recover
five hundred dollars given by the second section of the act.

The grievance

was the refusal by the railroad conductor to allow the wife to ride in the
ladies' car because of her African descent. 2 3
In arguing for the United States, the Solicitor General, Mr. Phillips

began by reviewing previous court cases which, he contended, upheld the
constitutionality of the Civil Rights Act of 1875.

He saw the denial of

equal rights to Negroes as being more than mere isolated incidents.
it was the social custom or an "institution".

Instead,

As such, he felt it was wholly

proper to pass "appropriate legislation" against such an institution to
forbid any action by private citizens which might tend on account of it being

.·

...

\ ' - ''

2Jcivil Rights Cases, 109

u. s.

3 {1883), p. 2 •
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incidental to quasi public occupations, to create just such

<Jn

institution.24

'fne decision of the court was handed do1m October 1.5, 1883.
but one dissenting vote by Justice John H. Harlan.
was given hy Justice Joseph P. Bradley.2.5

There was

'ibe majority decision

Justice Bradley began the decision

of the maj0rity by stating that the first section of the Fourteenth .Amendment is prohibitory on the states only; it is a particular type of state action
that is prohibited.

'I"ne i..'lvasion of civil rights by an individual is not

covered by the amendment.

Congress r:iay indeed aG.opt legislation to prevent

state action contrary to the rights of a citizen as covered by the amendment
but such

11

legislatior cannot properly cover the whole dor:ain of rio:hts

appertaining to life, liberty and property, defining the.Lt: ;:::.nd proviu.i.ng for
their vindication. 11

Congress is

onl~r

authorized to adopt corrective, not

geners.l, legislatio:1 on this subject.
Continuing his statement, Bradley said:
If this legisl2.tion is appropriate for enforcing the prohibition of
the 2111endma'1t, it is difficult to see where it is to stop. \'Jby may
not Congress with equal show of authority enact a code of laws for the
6
enforcenient and vindication of all ri~hts of life, liberty, and property?2
This lmr, to Bradley, was repugnant to the Tenth .Amendment, ·which retains

to the states and the people the powers not delegated. to the United States.
T:1is means that laws for the "enforcement and vindication of all ri::.;hts of
life, liberty, and property" are to be enacted by the states exclusively.

As

for the civil rights guaranteed by the Constitution, the Court took the
position that wrongs by an individual without encouragement on the part of
state authority were private wrongs or a crime b· that individual which would
be punishable under state law.

~~bid., PP• 5-7.

Ibid., P• 8.
26}filton R. Konvitz, A Century of Civil Rights, p. 103.
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This case is different, according to Bradley, than where Congress is
given full power to legislate over a whole subject and where the states
are denied such power.

In regulating interstate commerce or declaring war

Congress may legislate in detail.

In complying with t11e Fourteenth .Amend-

ment, any legislation by Congress must be "corrective in character, adapted
to counteract and redress the operation of such prohibited state laws or
proceedings of state officers. 11 27 In r~gard to the Civil Rights Act of

1875, Bradley felt that the legislation was not corrective but primary and
direct.
The court's decision l.lllder the Fourteenth Amendment tended to draw a
line and define the jurisdiction of the federal and state governments on
the subject of civil rights as pertains to public accommodations.
decision applied to cases arising within the
and the District ·-of Columbia.

state~;

This

not the territories

It also passes by the question as to whether

Congress has power l.lllder the commerce clause to pass laws regulating rights
in public conveyances crossing state lines.
The constitutionality of the Civil Rights Act of 187.5 l.lllder the Thirteenth
'

Amendment was argued.

It was contended that Congress may abolish slavery

and all the badges thereof and further that a denial of equal accommodations
is in itself akin to -servitude within the meaning of the Thirteenth .Amendment.

If Congress has~ the power to outlaw the badges and incidentals of

slavery, the question was, then, whether, under the Thirteenth Amendment,
denial to a person of public accommodations subjects that person to any
appearance of servitude or fastens to him any badge of slavery.28

The

Court then asked if there was any similarity between servitudes outlawed
27Ib·d
28-1:...•' P• 104 •
~., P• 105.

by
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the amendment and a denial of public accommodations by an owner even though
the reason be on account of race.

"Where, 11 asked Bradley, "does any slavery

or servitude, or badge of either, arise from such an act of denial? •••
What has it to do with the question of slavery?"
Before the Civil War, Slave Codes forbid proprietors of inns and public
conveyances to receive Negroes but this was to prevent escapes and "was no
part of the servitude itself."
Does slavery have any inseparable incidents or badges?
of the Court, yes.

In the opinion

Compulsory work, restraints of movements, disability to

hold property or make contracts, are distinguishing incidents.

The Civil

Rights Act of 1866 attempted to eliminate these incidents and this act is
certainly constitutional.

It permitted such liberties as the right to make

contracts; right to sue; right to inherit property; right to buy and sell
property, etc.

'Ihese rights, in the view of the court, fonn the essential

difference between freedom and slavery.29
The 187.5 act is different, said the Court, since it covers social rights
of men and races in the community. 11
.Although the Thirteenth .Amendment has not outlawed race, class, or
color distinctions, they may be outlawed by the Fourteenth Amendment when
created by state actions.
Can the act of a mere individual in denying public accommodations be
considered as imposing a badge of slavery upon the applicant, or only inflicting an ordinary civil injury?

Such an act of refusal, the Court held,

has nothing to do with slavery or involuntary servitude.

It would be running

the slavery issue into the ground to make it apply to an.y and every act of
29Ibid., P• 106.
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discrimination of this nature.

However, the Court held that Congress could

enact corrective legislation under the Fourteenth Amendment if any state
laws tended to produce this discrimination.
In slavery days, thousands of freedI1en enjoyed all the essential rights
as white people; yet no one, at that time, thought that it was an

i.~vasion

of his personal status as a freeman because he was not ad.nitted to all the
privileges enjoyed by white citizens, or because he was subjected to discriminations in inns, public conveyances and places of amusement.

Nere

discriminations on account of race or color were not regarded as badges of
slavery.

If since that time, the enjoyment of equal rights in all respects

has become established by constitutional enactment, it is not by force of
the Thirteenth Araendment (which merely abolishes slavery), but by force of
the Fourteenth and Fifteenth .Amendments.JO
Justice Harlan was the lone dissenter.

He used 44 pages to express

his difference of opinion.
He believed it was a mistake to interpret Constitutional rights too
narrowly.

Under the Thirteenth Amendment, he believed that Congress could

not only abolish slavery but could eradicate all badges and incidents of
slavery or involuntary servitude.

The same civil rights possessed by free-

men of other races belong to the Negro, too.
enact laws to

prot~ct

Congress had the power to

the Negro against deprivation of rights granted to

other freemen in the state.

Furthermore, he contended that such laws may

operate against state officials and upon those individuals who exercjse
public functions and wield power and authority under state law, license,
or grant.31
JOibid., P• 107.
31Ibid., P• 108.
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Those persons who operate public conveyances, inns, and places of public
amusement are in a sense exercising a sort of Dublic office since these
accor:ioda tions are intended for the public good and may be controlled by
the public in all matters

relatin:~:

to public safety and convenience.

\·Jhile the Fourteenth Amenciment prohibits states from abriCging the
privileges or immunities of citizens of the United States, it also provides
in positive rather than in prohibitive terms, that all persons born or
na~,uralized

are citizens of the United States and of the state in which

they live.

Congress is given power to e:1iorce ti'tis

appropriate le is-

sts.te citizens::.ip, not cn1y a.:dnst state i"·.te:cference or ;.:bridgr:ent, but
a~.ainst c:~ll

i:-1tex·ierence or acridgment.

Legroes, as citizens, are entitled to all of the citizenship ri[l:ts
en.joyed by ;c,ny other citizens.

A Negro citizen from Ohio is entitled 1·;hile

visiting Tennessee to enjoy the sai11e ri?1-1ts ti·1at Tennessee grants to its
white citizens.
I'he grants of state citizenship

im~~,lies

freedom from race discrimination

in respect to the seJ:ie civil rights enjoyed by vitii te people, at any rate,
from such 6-iscri!''.ination as practiced by t :e state, its officials, or those
opera. tin::: ;mblic acconm1oda tions.
If the majority is right in maintaining that the Fourteenth Arnenciment

was intended to apl)ly onl;y to actions by states and state officials, then
keepers of inns, carriers, ancl theatre oi·mers come within its terms for a
denial by them of ecuali ty of civil rights constitutes

c>.

d.enic;,l by tl1e state,

the den,ial, in conter;;plation of the anerdment, is state -~cti..2!.!,.32

32 1~ilton ~-1.. Konvitz, 'D:e Constitution and Civil Hights, n. 26.
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The decision of 1883 meant three things:
1.

Race distinctions with respect to enjoyment of facilities in

carriers, inns, theatres, and places of public accommodation and amusement
generally, violate no constitutional guarantee.
2.

Individuals are free to make such distinction without inter-

f erence from the federal government.
3.

States are free to make (or even compel) such distinctions

without violating any constitutional guarantee.33
'lhis decision by the Court had real significance. Our whole constitutional system would have been radically changed at that time had the
Court accepted Harlan's view.J4
The Nation in commenting on the end of the Civil Rights Act referred to
the calm with which the news was received around the country as a sign that
old war passions had died out.

'!he Act was forced through Congress by the

Republicans as part of their program for reconstructing the South.

According

to the Nation, some of the ablest lawyers in both houses saw its unconstitutionality and pointed it out; but some voted for it, nonetheless, for
political reasons.

The Civil Rights Act was, really, in the mind of the

editor, "an admonition, or statement of moral obligation, than a legal
command. 11

Probably nine-tenths of those 'Who voted for it lmew very well that

whenever it came before the Supreme Court it would be torn to pieces.J.5
Negroes were incensed over the decision.

The Negro

paper, the Cleveland

Gazette declared that the Republican Party would not be helped by this decision
33Ibid.
~James Truslow Adams, editor, Dictionary of .American History (.5 vols.,
New York: Charles Scribner's Sons, 1940) III, 382.
35Nation, No. 95.5 (October 18, 1883) )26.
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by a "Republican Supreme Court".

A colored leader, T. Thomas Fortune expressed

the feeling of Negroes when he said that they felt that they had been "baptized
in ice water 11 •

The United States minister to Haiti, John

1,:. La.ngston, referred

to the decision as a stab in the back.36
The Supreme Court made another ruling the following year on the Civil
Rights Act.

In EJ<: parte Yarborough, 37 decided on March

the Civil Rights Act punishing conspiracy

11

3,

1884, that section of

to injure, oppress, threaten or

intimidate any citizen i..'1 the free e,'Cerci::;e or enjoy1rient o:f.' any ri;:::_ht or
)rivilege socu!'e<i to him by t!:e Jonstitution

01·

lo:nJs oi' the United States"

was upheld as a lawful use of the power granted to Congress to enforce the
Fifteenth Arnendrnent---an Amendment which according to the Court
proprio

vigor~,

11

does

substantially confer on the Negro the right to vote, and

Congress has the power to protect and enforce that right. 11

But the Court

held that aside from the Fifteenth A.nendment, it was "essential to the
healthy organization of the government itself, 11 that Congress be able to
protect the rights of its citizens in the exercise of their constitutional
rights.

The ir1mediate question involired a serious violation in Georgia

with Negro-voting at a Congressional election; but as Judge Hiller pointed
out, there were other forms of voter interference that Congress must deal
with in order to protect the government, namely, bribery:
If the recurrence of such acts as these prisoners stand convicted of
are too common in one quarter of the country, and give omen of danger
from lawless violence, the free use of money in elections, arising
from the vast growth of recent weal th in other quarters, presents
equal cause for anxiety. If the government of the United States has
within its constitutional domain no authority to provide against these
evils, if the very sources of power nay be -ooisoned by corruption or
36Rayford W. Log~m, The Negro in the United States, (Princeton:
1957), p. 41.
37Ex parte Yarborough, 110 U. s. 651 (1884).

D. Van lfostrand Conpany, Inc.,
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controlled by violence and outrage, without legal restraint, then,
indeed, is the country in danger, and its best powers, its highest
purposes, the hopes which it inspires and the love which enshrines it,
are at the mercy of the combinations of those who respect no right but
brute force on t.tie one hand, and unprincipled corruptionists on the
other.38
'lhis 1884 case was the last one relating to the Civil War .Amendments
that was tried while Waite was Chief Justice.

'.Ihe interpretation given by

the Court to these Amendments was a surprise to some and a disappointment to
others.

A:J a result of the Civil Rights cases, the effects of the Amendments

upon the colored race

may

be summarized as follows.

The first section of

the Fourteenth Amendment is a prohibitory measure that operates against the
States only and not the private individual; the fifth section only permits
Congress to enforce these prohibitions by general legislation, and Congress
may, with limitations, provide the methods of redress against the private
citizen v..'hen a State ha.s violated the prohibitions; and Congress cannot
directly act aga:inst a State, it may provide for appeal to United States
courts by citizens whose rights have been violated under the Amendment.
Congress has taken very little action under the Fifteenth Amendment; and
only a few acts by a State or State officer have been found to violate it.
Meanwhile, the South has, with Court approval, enacted constitutional and
statutory provisions that have limited the right of the Negro to vote.

Of

the Enforcement Laws enacted in the Reconstruction period, only a few are
even nominally in force today.

Forty-two out of the forty-seven sections

of the three statutes have either been repealed or declared invalid by the
courts.

They have disappeared because they were out of joint wit.1. the times • .39

Before the Civil War, Southern apologists would normall.y picture the
38warren, II, 61,5-616.
39~., PP• 617-618.
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black man as holding that position that C"Od and nature had ordained for him--as loyal, devoted, being led, ever so child-like in their helplessness.

As

for the slaveholders, they were, according to 'Ihomas R. Dew, professor of
the College of William and Mary, "everywhere •• c:haracterized by noble and
elevated sentiments, by humane and virtuous feelings." Even in the North
where sentiment was not so harsh, the Negro was not accepted as the equal
of the white man..

A study of Uncle Tom's Cabin will find Mrs. Stowe attri-

buting humility and aptitude of religion to the Negro, yet holding him to
be innately inferior.

Nevertheless, the black man had a rir:ht to freedom

and to benevolent consideration by white people.
Following the Civil War, the theme of white benevolence to the colored
man is replaced gradually in both North and South in literature by an
undisguised hatred of the black man which tends to picture him as being
akin to a beast.
Nojogue was an important anti-Negro book written by Hinton R. Helper,
published in 1867.

Helper objected to slavery, but he was filled with

hatred for Negroes and was horrified at a:ny attempts to grant citizenship to
them.

In Nojogue he develops the thought that the color white has always

been associated with life, health, and beauty, while black has symbolized
ugliness, disease, and death.

Helper finds himself in a strait between

advocating the removal of all Negroes and Chinese to Texas and Arizona and
in demanding the extermination of such "inferior races. 11

"We should so far

yield to the evident designs and purposes of Providence, 11 he declares, "as

to be both willing and anxious to see the Negroes, like the Indians and all
other dinghy-hued races, gradually exterminated from the face of the whole
earth.40
40aossett, pp. 261-262.
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Such eminent magazines as Harpers's, Scribner's, Centur,y, and the
Atlantic in the latter part of the nineteenth century were found to have
used many uncomplimentary tenns to describe Negroes.

Connnonly used tenns

were darkey, nigger, niggah, mammy, coon, pickaninny, aunt, uncle, buck,
yaller hussy, high-yaller, and light complected yaller man.

For hUlllOr,

Negroes were given fancy names---Sheriff, Senator, Colonel, Apollo Belvedere, Abraham Lincmn, George Washington, Prince Orang Outan, .Ananias,
Napoleon, Boneyfidey Waterloo, Lady Adelize Chimpanzee, Asmodeus, Piddlekins, Bella Donna Mississipp Idaho, etc.41

In the period 1880-1920, American thought generally excludes the Negro
as a hmnan being with a:n:y hope of self-improvement.

Most writers of this

time were convinced that a Negro's intelligence and temperament were inherited as a racial characteristic and that they were unalterable.

They

concluded that the disease, poverty, and crime associated with the Negro
were destined by his heredity.

Anyone who would def end the Negro was thought

of as a sickly humanitarian tfilo would not face the facts of life.42

A

popular orator in all sections of the country was Henry W. Grady, the editor
of the Atlanta Constitution and leader of the New South Movement.

While he

desired that sectional discord cease he still held that whites must control
Negroes.

He said in a speech in Dallas, Texas, in 1887,

11

The supremacy of

the white race of the South must be maintained forever, and the domination of
the Negro race resisted at all points and at all hazards--because the white
race is the superior race.

This is the declaration of no new truth.

It has

abided forever in the marrow of our bones, and shall run forever with the
blood that feeds .Anglo-Saxon hearts. 11 43
41Ibid., P• 283.
42Ybicr., p. 286.
43Ibid., P• 264.
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The fifteen years following the Civil War were perplexing to the Negro as
he became introduced to the ways of politics.

Led by leaders such as Frederick

Douglass, the northern Negro connnitted himself to the Republican Party.

Too

late he awakened to t...11e fact that his party did not stand for the things that
had originally attracted him to it.
In the smmner of 1880 the Nation revealed the main problem of the
northern Negro: prejudice against his political acceptance.

The South could

be excused for reacting against 11 negro majorities" for "we are asking
(southerners) to face without fear a problem which no northern state has
ever been called on to face, and which we have no doubt none of them would
face with equanimity or in a spirit of strict legality •••• We all know we
should be greatly alarmed by the prospect of anything of the kind in .rriassachusetts or New York or California."

Up to this time whites in the North and

South had used the black man rather than accepting him as an equal.

During

this period the Negro had misconstrued this puppet activity as real participation.

By the 1880 1 s the Negro began to see the hollowess of Republican

professions of faith in equality.

After 1880 the Negro has tried desperately

to achieve that equal recognition granted to other minority groups.44
Host laws that had granted rights to the Negroes in the South came during
the period when the reconstructionists were in control of the government.
Florida in 1873 enacted a law forbidding discrimination in the use of such
public accommodations as inns, theatres, schools, cemeteries, etc.
laws were passed in Louisiana,in 1869 and Arkansas in 1873.

Similar

After 1883 only

Tennessee had a law on the books resembling a civil rights bill.

It pre-

vented discrimination in shows, parks, and places of public amusement but
Leslie H. Fishel Jr., 11 T'ne Negro in Northern Politics, 1870-1900, 11
The Mississippi Valley Historical Review, XLII (1955), 466-467.
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provided for segregation of the same.45 It may be assumed that all civil
rights bills in the South became inoperative as soon as the power of govemment reverted to the resident white people.46
Once the Civil Rights Bill of 1875 was nullified, the burden of providing equal rights to colored people was shifted to the states.

Eighteen

of the states outside of the South had by 1897 responded by adopting bills
that were practically duplicates of the overturned law.47
The immediate effect of the Supreme Court decision of 188J was to
invalidate the Civil Rights Act of 1875•

The federal government could no

longer protect a Negro from discrimination on the part of private individuals.
In other words, white supremacy was beyond federal control because the southem

social system was based on human relations and not on decrees of the state.
Most northern newspapers agreed with this analysis and the New Haven Evening
Register stated that there was "grave doubt if the question of social
principles can be settled satisfactorily by legislation. 11
by the

u. s.

This decision

Supreme Court and the attitude of the northern press toward

it made it easier for the South to persuade the North to let the South
settle its om race problems.

Southerners who went North to ask for money

to aid the Negro continually stressed that
servants, farm laborers, and mechanics. 11

11

the blacks must be for some time

White newsmen declared that the

Negro was not concerned about the loss of suffrage, was willing to have
the white man rule, and chose to live a segregated life.48
Conditions in Georgia were quite typical of those in other parts of the
Deep South.

Following Reconstruction in Georgia, the colored man not only

~American Law Review, XLIII, (1909) 559.560.
Ibid., P• 563.
47Ibid., P• 564.
48Vincent P. Desantis,
ublicans Fact the Southem
estion: The
New Departure Years 1877-1897, (Baltimore: The Johns Hopkins Press, 1959 ,
PP• 218-219.
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lost his right to vote and suffered educational discrimination, but also
was humiliated by the passage of "Jim Crow 11 laws, lynching, and the convict
lease system. Protests were made but to no avail.

In time the Negroes be-

came convinced that they would not achieve first-class citizenship in their
present environment and some ·Negro leaders began to propose three solutions
to their problem, namely: (1) back to Africa, (2) exodus to the North, and
(3) colonization to the frontier West.

In this manner, Negroes hoped to

receive and exercise all of those rights granted in the U.
Racial discrimination began to rise.

s.

Constitution.

Antagonism between Negroes and

poor whites dates back before the Civil War and continued after the War,
but this antagonism became more severe as the two groups began to compete
in the labor market.

The poor whites realized that they were despised by

both the upper-class whites and the freedmen.

In def'ense they struggled to

maintain a floor below 'Which no 'Whites would fall and a ceiling above 'Which
no Negroes would rise.
The upper-class 'Whites did not want a coalition to form between Negroes
and poor 'Whites.

To prevent this from happening they helped maintain racial

friction by emphasizing to poor whites the necessity of maintaining 'White
supremacy.

'lhus 'White supremacy was stressed, and the average white voter

was blind to the fact that "Negro domination" was a falsehood used by
politicians to enslave white voters through propaganda.

'lhe upper-class

whites won the loyalty of the poor 'Whites by establishing schools and
factories for them.

'lhis served to widen the educational and economic

gap between whites and Negroes.49
'Ihere were many political leaders of the South 'Who felt it was necessary
49"Negro Proscriptions, Protests, and Proposed Solutions, 11
'lhe Journal of Southem History, XXV (November 19.59), 471-472.
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to condemn the Negro in order for them to survive politically.
object to speeches by U.

s.

They might

Senator'1Pi tchfork Ben''Tilli1an of South Carolina

but they dared not challenge him openly.

He loved to brag about depriving

Negroes of their rights illegally:
We took the government away. We stuffed ballot boxes. We shot them.
We are not ashamed of it. The Sena tor from Wisconsin would have done
the same thing. I see it in his eye right now. He would have done it.
With that system---force, tissue ballots, etc.---we got tired ourselves.
So we called a constitutional convention, and we eliminated as I said,
all of the colored people whom we could under the Fourteenth and Fifteenth Amendments.
Tillman claimed support in the North as evidenced by large crowds and
wide acclaim when on the lecture circuit in the North.

He loved to taunt

northerners about their race riots and their hypocrisy regarding the socalled "brotherhood of man".
The brotherhood of man exists no longer because you shoot negroes in
Illinois, when they come in competition with your labor, as we shoot
them in South Carolina when they come in competition with us in the
matter of elections. You do not love them any better than we do. You
used to pretend that you did, but you no longer pretend it, except to
get their votes."50
An educator, Nathaniel Southgate Shaler, dean of the Lawrence Scientific

School at Harvard, like Tillman, had his doubts about the brotherhood of man.
He believed that white and Negro children are equally bright until puberty.
Beyond this point in the case of the Negro, "his animal nature settled like
a cloud over that promise. 11
11 unfit

The Negro's inborn and wild immorality made him

for an independent place in a civilized state."

when under the discipline of slavery.

Negroes make progress

Free Negroes show a strong tendency

which is probably unalterable, to return to his normal savage state.51
The anti-Negro feeling mentioned above began to take more concrete forms.

~~Gossett, PP• 279-280.
~., P• 281.
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By 1876 the reconstruction governruents had all but passed.

Before 1880, the

Negro vote had been made i..11significant in every state of the South by such
methods as intimidation, theft, suppression or exchange of ballot boxes, false
arrests on the day before an elect:!.on, fa1se certii'icatL ~s, and tte remcv<.:.::..
of the polls to unknown places.52

By the 1890 1 s, however, southern

conservatives had lost tl1eir caution cmd nortl1erners had lost their concern
for the Negro.

Southern political leaders then sought legal means to deny

lfogroes of the vote without also disenfranchising the poor whites.

In 1890

Nississippi 1 s new state constitution called for a poll ta.."'( of $2 and a test
on the state constitution and Louisiana in 1897 adopted the "grandfather clause. 11
Tnose who read and write or hold property may vote; failing tl1ese qualifications he could vote if he had voted January 1, 1867 or if he was the
son or grandson of anyone who had voted that date.

This law disenfranchised

nearly all Negroes since form.er slaves could not vote in 1867.

The number of

registered voters in Louisiana of the colored race fell from 127,000 in 1896
to 3,300 in 1900.

The U. S. Supreme Court declared the law unconstitutional

in 1915.53
By 1890 the whites of the South were thoroughly in control.

Promises to

help the Negro in his moral and intellectual development were not honored.
'fne period 1890-1910 thus. becomes one of bitter social and economic antagonism.
All of this was caused by a great fallacy upon which the prosperity of
the New South was built, and that was the belief that the labor of the black
man existed only for the benefit of the white.
this period may be traced from this one source.
.52Brawley, o. 287.
53Gossett,
265-267.
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exploited for his labor he must be denied the protection of law and the
exercise of political power.

In reducing him to a peon, everywhere there

developed.----in schools, in places of public accommodation, in the facilities
of city life----the idea of inferior service for Negroes.

As a result of this

vicious economic system there arose the menacing form of the Negro criminal.
The South preferred. to beg the question by lamenting the passing of slavery
and by pointing to the adverse effect of freedom on the Negro.

They chose to

ignore in the case of the Negro criminal who from childhood to manhood---in
economic opportunity, in education, in legal power---they had denied all that
was due him and then stood aghast at the creation of their omi hands.
Southerners blamed the race itself and called upon thrifty, aspiring Negroes
to find the culprit and deliver him up to the law.
When in 1892 Cleveland was elected to a second term, times seemed
darkest to the southern Negro.

The South, more and more, drew up its creed,

praised the old aristocracy, and began asking the North if it had not been
right after all.

If the South had the key to the problem, then the place

for the Negro was in slavery • .54
Whites of the South reacted against the Negro criminal by the use of
lynching.

In the period of 1871-1873 the number of Negroes lynched in the

South is said to have been not more than eleven per year.

Between 188.5 and

191.5 there were J.500,persons lynched in the United States, the majority being
Negroes in the South.

There were 23.5 lynched in the year of 1892 alone.

figures could be mislead.mg since lynchings were not always reported.
usual excuse for lynching was to give protection to white womanhood.
.54Brawley, PP• 297-298.

The
Yet

These

28

statistics do not give rape the prominence that it held in the public mind.
Any incident in which a Negro was forced to defend himself against a white
person might result in lynching, and possibly a burning.
Southern whites were not content to take action against gross misdeeds on
the part of Negroes such as murder but they took action to regulate the daily
life of the Negro when out in public.

11

Jim Crow" cars became universal on

southern railways. Negroes were prevented from using hotels, restaurants, inns,
and amusement places which catered to white people.
reserved on street cars for white and colored.

Separate sections were

'Ihroughout the South, the

color line separating the races was supplemented by local ordinances and
customs.55
In discussing racism, C. Vann Woodward says:

The South 1 s adoption of extreme racism was due not so much to a conversion as it was to a relaxation of the opposition. All the elements
of fear, jealousy, proscription, hatred, and fanaticism had long been
present, as they are present in various degrees of intensity in any
society. What enabled them to rise to dominance was not so much cleverness or ingenuity as it was a general weakening and discrediting of the
numerous forces that had hitherto kept them in check. '!he restraining
forces included not only northern liberal opinion in the press, the
courts, and the government but also internal checks imposed by the
prestige and influence of the southern conservatives, as well as by
the idealism and zeal of the southern radicals. What happened toward
the end of the century was an almost simultaneous---and sometimes not

unrelated---decline in the effectiveness of restraint that had been
exercised by all three fo~es; Northern liberalism, Southern conservatism,
and Southern radicalism.u5o
It was in 1896 with Plessy v. Ferguson57 that the doctrine of "separate
but equal facilities" becarae the supreme law of the land, but this ruling
had long been in the works.

The Pennsylvania Supreme Court ruled in 1867 that

55Paul H. Buck, '!he Road to Reunion 1865-1900 (Boston: Little,
Bro-wn and Company, 1937) p. 288.
56c. Vann Woodward, 'lhe Strange Career of Jim Crow (New York:
Oxford University Presst 1955) P• 68.
57Plessy v. Ferguson, 163 U. s. 537 (1896).
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..

a railroad company could segregate a Negro if it so desired.

The Ohio Supreme

Court in 1871 and the Indiana Supreme Court three years later ruled for school
segregation provided that equal facilities were available to both races.

In

1878 the United States Supreme Court held invalid a Louisiana statute forbidding segregation on steamboats operating on the rlississippi River.58
Henry

w.

Grady in 1890 spoke for the white people of the South when he

declared that separation of races need not imply discrimination.

The South

was attempting to keep white and Negro facilities approximate]¥ equal.

He

mentioned that in Georgia, 49 per cent of the school fund was devoted to
Negro education although Negroes paid on]¥ one-fortieth of state truces.

In

regard to other facilities, George Washington Cable states in 1885 that public
accommodations for Negroes were general}¥ dirty.
train, he said, was

11

The Negro compartment on a

in every instance and without recourse, the most uncom-

fortable, uncleanest, andunsafest place: and the unsafety, uncleanness, and
discomfort of most of these places are a shame to any comm.unity pretending
to practice social justice.tt59
After the "separate but equal doctrine 11 was handed down by the Court,
George Washington Carver made a speech calling on Negroes of the South not
to press for integrated facilities.

In the 189.5 speech at the Cotton Ex.posi-

tion in Atlanta he said, "The wisest among my race understand that the agitation
of questions of social equality is the extremest folly ••• In all things that are
purely social we can be as separate as the finger, yet one as the hand in
all things essential to mutual progress. 11

Washington Carver's statement was

intended. to calm white fears concerning the vote for Negroes and the right to
58aossett, p. 274.
59~., P• 275.
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equal educational facilities.
reluctance.

Even so, he agreed to segregation with great

'Ihe speech was a mistake in the long run since it had no effect

on the campaign 0£ southern whites to deny the Negro the right to vote and
to an equal education.60
Negroes could not look to the courts for a redress of grievances.
as the U.

s.

Just

Supreme Court had failed for eighteen years to pass on the

constitutionality of the "grandfather clause" which excluded Negroes from
voting in the South, so it refused to look into the issue of whether segregated facilities for Negroes actually were equal.

A Georgia tovm in the

1890 1 s closed its Negro high school but not its white school.

The U.

s.

Supreme Court denied the appeal of the Negro plaintiffs and left it to each
state to decide how much education its Negro population should have.61
Northerners are generally inclined to lay the blame for "Jim Crow"
laws and maltreatment of the lfogro upon the South.

It should always be

remembered that the North was not loudly protesting as "Jim Crow" gained
dominance.

In fact, by the end of the century, liberals in the North had

relaxed their opposition and turned to other issues.

Northerners as a whole

were tired of the turmoil over the race issue and weary of the
in election campaigns.

11

bloody shirt"

Typical northern sentiment is revealed in this

statement by Henry Martyn Field, a northern Presbyterian minister,

11

We

must not try to enforce in the St. Charles Hotel in New Orleans what cannot
be enforced in the Fifth-Avenue Hotel in New York. 11
Berea College in 1907 was forbidden by Kentucky to integrate its classes.
60Ib·d
61--1-•• P• 276 •
~•• p. 278.
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President Charles

w.

Eliot of Harvard felt the Earth should be sympathetic

to the southern view:
Perhaps if there were as :many Negroes here as there, we rr.ight think it
better for them to be in separate schools. At present Harvard has about
five thousand white students and about thirty of the colored race. The
latter are hidden in the great mass and are not noticeable. If they
were equal in numbers or in a majority, we might deem a separation
necessary. 62
The North .American Review invited certain individuals in 1884 to contribute
their ideas as to the future of the black man in .America.

John 1'. Horgan said:

All that has been done by Congress to elevate the Negro race in the States
has been to wage a conflict with the white race upon a question of caste,
and to stimulate individual Negroes to demand a social equality which they
are not prepared to enjoy, and which they, equally with the whites, consider
an interference with their natural and exclusive privilege. Neither race
desires to blend with the other, sociallY or physically, and Congress has
not power enough to compel this union. 11 6J
Frederick Douglass writing in the North A.rnerican Review acknowledged a
dark future for the black man.

He rejected. the idea of a separate nation by

saying, "Drive out the Negro and you drive out Christ, the Bible, and .American
liberty with hi.111.

'.ihe thought of setting apart a State or Territory and con-

fining the Negro within its borders is a delusion.

If the North and South

could not live separately in peace, t.."1-:te white and black cannot. 1164
.Another Negro, J. A. Emerson had this to say:
'Ihe Negro may migrate but he will not emigrate. He has been here more
than 250 years, and quite as much as any class he is imbued with our
religion and our ideas, while he is largely interwoven with our material
interests and prosperity. Every attempt at his deportation to the tropics
or else-where, or hi; segregation on this continent has failed •••• he will
remain 1;.mere he is. 5
In spite of mistreatment and prejudice the Negro in the South continued.

to make progress.

Samuel J. Barrous wrote in the Atlantic Monthly in 1891 of

62Ibid., pp. 285-286.
63North .American Review, CXXXIX, (1884)
~~bid., P• 85.

IEiO:., PP• 97-98.
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how Negroes were copying the industrial and administrative features of white
society.

They are buying farms, building homes, accumulating property,

learning trades, and entering the professions.

They are striving for better

education.

In religion, the "old-timers" are being replaced by the educated

preachers.

The colored man is especially helping himself by quietly developing

a sense of self-respect and a pride in his race which in turn secure for him
the respect of his white neighbors. 66
The United States Supreme Court, for its part, from 1883 to 1954 almost
without exception decided cases on the premise that separate but equal
facilities met the constitutional demands of equal protection and due process.67
As of 19.54 it appeared that perhaps a new day was dawning for the Negro.

Brown v. Board of Education the Supreme Court ruled that it was no longer
constitutional to provide separate but equal schools for Negro children.

The

very fact that children were culled out and sent to a separate school proved
that these children were not considered equal to those pupils attending the
white school.

It further directed school systems to desegregate with all

deliberate speed.68
The Negro cause received other boosts in 1957 and 1960 with the passage
of civil rights acts to prevent discriminatory denial of voting rights in
federal elections.
Finally, in the summer of 1964, Congress beat down a southern filibuster
to pass the most far-reaching civil rights law in history.
This law, like the 1875 act, provides for desegregated schools and equal
use of public accommodations.

But that is not all.

There is a section that

66The Atlantic Monthly, LXVII, (1891) 815.
67American Law Review, XLIII, (1909) 130.
68Brown v. Board of Education of Topeka, 347

u. s.

483 (1954).

In

33

forbids discrimination in hiring, firing, promotion, apprenticeship training
programs, job referrals and conditions of employment in general.
are covered.

Voting rights

There is the threat to cut off federal aid from political units

that discriminate.

The life of the Civil Rights Conmlission is extended.

The

Census Bureau is directed to compile registration and voting statistics.
It is evident that Congress and the President hope for voluntary compliance.
A Community Relations Service is to be set up.

It will attempt to resolve

problems quietly without a resort to the courts.69
This new law will not automatically solve all of the Negro 1 s problems.
There is the matter of acceptance.

Acceptance results from a mutual spirit of

trust, understanding, good-will, and even love.
It must come from the heart.

Tnis cannot be legislated.

It is difficult to melt deep-seated prejudices.

America faces a trying period in attempting to adjust to the provisions of
the new law.

The success or failure in making this adjustment is entirely

dependent upon the willingness of .Americans of all races, creeds, and religions
to heed the admonition of Jesus who nearly 2,000 years ago said,
would that men should do to you, do ye also to them likewise. 11 70
*gst, Louis Post-Dispatch, July 3, 1964, p.
St. Luke 6:31.

11

.And as ye
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